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Introduction: After promulgation and wider dissemination of the Code of Consumer Protection, there was an in-

crease in the number of legal conflicts between patients and dentists, leading these health professionals to increasingly

guard themselves from possible lawsuits. As such, it becomes critical the preparation of an adequate and complete

clinical record, even though the keeping time remains uncertain.

Objective: To review the literature and discuss the keeping time of orthodontic records versus the legal time for their

prescription, as well as to propose a model of a Term upon Completion of Dental Treatment.

Conclusion: Itis advised to return part of the clinical records to their rightful owners by means of an itemized receipt.

The Term upon Completion reflects the patient’s awareness and could be considered by the CCP as the initial term of

the prescription time, because it implicates that the patient recognizes the quality of service provided and satisfactory

results achieved.
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INTRODUCTION

The increased dissemination of the Code of Con-
sumer Protection' (CCP) and the absence of a spe-
cific legislation for the provision of dental services
have broadened the number of legal conflicts be-
tween patients and dental surgeons (DS). As a way
for professionals to ensure themselves from possible
lawsuits, the preparation of an adequate clinical re-
cord becomes indispensable, even though its keep-
ing time remains doubtful for dental professionals,
service providers and intermediating providers of
dental services.

The Brazilian Code of Civil Procedure states in
the Chapter VI (Of Evidence), in which is inferred
that the record is a document of probative force to
defend the dental surgeon (DS), as disposed in the
article 332, that: “All legal as well as morally legiti-
mate means, though not specified in this Code, are
able to prove the truth of the facts on which are based
the claim or defense”.? In addition to this legal issue,
the development and updated maintenance of dental
records in a separate file are ethical professional du-
ties according to the Dental Code of Ethics,” and
the elements contained therein may be requested for
purposes of human identification.*>®

The scientific literature has no consensus on the
need and keeping time of dental records, and there
are even those who say that this period should be
unlimited.” The Statute of Children and Adoles-
cents® (SCA) clearly requires hospitals and other
health care facilities supporting pregnant women
(either public or private) to keep records (individual
forms) of activities for eighteen years — until reach-
ing the age of majority.

Keeping clinical documentation (or also called
the clinical record, e.g. clinical and anamnesis forms,
treatment plan, informed consent, contract of service
delivery, imaging tests — X-rays, CT scans, photo-
graphs etc, dental certificate, referrals, plaster casts,
and all types of documents produced as a result of the
care given to the patient) has been being questioned
and discussed in the field of forensic dentistry. It was
suggested that the best thing to do is to deliver part
of this documentation to its rightful owner,’ or even
give it 5 years after the end of the orthodontic treat-
ment,’ in both cases by means of an itemized receipt
of all documents provided.

Time of guard of orthodontic records versus legal time for their prescription

It is pointed out the advantage in keeping only the
receipt paper, which would take much less space; and
regarding the burden of proof, the DS should only
present the receipt that the responsibility for put-
ting such documents under court, if necessary, would
turn to the patient. Also, it is worth noting that the
patients, in bad faith, may hide such records from the
court. They will do so when records contain evidence
unfavorable to their legal claim. One can argue, for
example, that had the documents lost or misplaced.
In this case, the absence of such documents, by it-
self, will not cause the patient major consequences.
However, the patient must prove his/her allegations
by other evidences. With regard to the professional,
the instrument of defense or proof of his/her reasons
will remain to be the clinical record in the form of a
descriptive report.

Therefore, the clinical record composed by anam-
nesis, dental chart, clinical treatment outcomes — re-
port of the diverse occurrences, procedures, measures
and recommendations given to the patient etc — may
be filed both in binder and computerized system,
since it has digital signature of the patient or caregiver
to give validity to the data." For legal purposes, it is
important for the professional to keep the clinical re-
cord at hand, i.e., the report of occurrences that hap-
pened during the treatment. In this case, the fuller is
the report, the more ensured will be the professional
in proving his/her conduct and how clinical condi-
tion evolved in the course of treatment.

In other words, the literature showed that many of
the procedures performed in the dental practice can
present with faults barely identifiable (hidden defect),
implying the maintenance of the patient’s records in
tull indefinitely."

The awareness of the prescription of an action
represents the end of the proceedings with judg-
ment on merits, in the terms of the article 269,
Paragraph IV of the Code of Civil Procedure,?
which states: “Article 269. There will be resolution of
the merits: IV - when the judge declares decline or pre-
scription”. This means that the action was stillborn.
That is, after a given time any legal action with in-
demnity purposes has no legal support. Neverthe-
less, it is worth noting that such circumstance by
itself does not exempt the professional from the ob-
ligation of replying the proceedings with the help
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of a counselor. This happens because although the
prescription is matter of public law that can be rec-
ognized ex officio by the judge, the counselor is re-
quired to contest the lawsuit, pointing out not only
the prescription, but also the merits, i.e., besides
claiming the prescription, the counselor should de-
velop a complete defense relevant to the case. Why
must this be so? Because in the case the judge does
not admit the prescription, the absence of contes-
tation as to the merits may lead the defendant the
consequences of default, which is the presumption
of truth regarding the facts alleged by the author.
In this respect, the article 319 of the Code of Civil
Procedure? states: “If the defendant does not contest the
action, the facts stated by the author will be deemed true”.

The recognition of the prescription time for civil
lawsuits may depend on the use of evidences and the
object of the contractual relationship, noting that
the article 206, § 3™, incise V of the current Bra-
zilian Civil Code (Law no. 10.406/2002)," in force
since 01/11/2003, reduced the prescription time to
three years.

However, with the previous approval of the Code
of Consumer Protection' (Law 8.078/1990), the rela-
tionship patient-health professional was considered as
a consumption relationship, due to the contained in
the article 2™, which defines as a consumer “any per-
son or entity that acquires or uses products or services
as final receiver”. It is understood, therefore, by this
law, that any person or entity engaged in economic
activity, even atypical or occasional, characterizes a
consumption relationship. As such, the medical pro-
fessional or dentist is the service provider and the
patient is the consumer. Generally, the service may
be the medical or dental act such as the consultation,
intervention or other procedure.

Moreover, the CCP! is the law that preserves the
public order targeting the social interest. Therefore,
since it 1s in force, it has been applicable to all issues
dealing with consumption relationship. So the pre-
scription of the action claiming damage repair due to
medical or dental misconduct shall be governed by
the article 27 of this law, which states: “Article 27. It is
prescribed in five years the pretension to the repair of damages
related to the product or service provided, according to the Sec-
tion 11 of this chapter, counting the time from the awareness
of the damage and its authorship”.

In this sense, it is appropriate to refer to a recent
decision of the Superior Court of Justice issued on
Motion for Clarification of Special Appeal, which thus
established: “The jurisprudential orientation of this Superior
Court is that the Code of Consumer Protection is applied to
medical services, including those related to the five-year limita-
tion period advocated in the article 27 of the CCP”. "

DISCUSSION

Many doubts may be raised as regards the prescrip-
tional time. So, it 1s questioned if the consumption re-
lationship should be ruled by the Civil Code'* (article
206, § 3", incise V) that establishes three years, or by
the Code of Consume Protection (article 27) that de-
termines five years. The solution deemed as legally fea-
sible lies on the fact that the entry into force of the new
Civil Code' did not change the estimation set out in
the Code of Consumer Protection. This is because the
latter is a specific law that must prevail over the law that
has general character. This prescription time also pre-
vails when the responsible for the damage is a public en-
tity such as a hospital or clinics held by the government.

Since when does the counting to the prescription
time start? The counting starts from the moment that
the damage is identified, i.e., when the patient or his/
her legal guardian becomes aware of the fact. Obvi-
ously, in the case of dental services, the legal relation-
ship between the service provider and the consumer
becomes unstable and insecure, because this fime has
become somewhat subjective, and is always dependent
on a future and uncertain issue. In other words, when
will the patients come to know the fact that caused
them harms? This is not known, nor predictable.
Nonetheless, one should remember that the majority
of jurisprudence states that the time of prescription is
five years. Here, it is recommended whenever possible
to have the patient’s written consent, including his/her
signature on the sidelines of the dental chart, for ex-
ample, or on another document.

In view of this legal uncertainty, it is difficult to
know how long health professionals should keep the
care records under their custody.

Hence, one should follow here the unwritten
rule of common sense, which recommends that each
one should endeavor in order to be the safest possi-
ble. It is better to keep the records for a longer time.
“Man forewarned is forearmed”.
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This caution is justified still by the fact that it is
not enough for the professionals to be assured they
did everything right or think that the patient seems
well-intentioned. One cannot ignore that there are
indemnity actions proposed in bad faith, in expecta-
tion of easy money, a kind of lottery game. This oc-
curs especially when the author has legal aid — does
not pay costs or honorariums and is not subjected to
the burden of defeat. So, there would be nothing to
lose. It could still be inferred that the author, in such
cases, should be condemned as a litigator in bad faith,
based on the article 16 of the Code of Civil Proce-
dure,? which says: “Responds for damages and losses that
individual who claims in bad faith as an author, defendant or
intervener”. Nonetheless, this condemnation will have
little eftect if the author has no proven financial con-
ditions to reimburse the damages.

Finally, there is another ethical and moral issue
in keeping patient’s records longer: The occasional
need for identification in case of accident or criminal
event — that requires the help of human identification
tools. Thus, it is concluded that guard of orthodontic
records must be taken seriously by the dentist and,
again, decided reasonably according to the real needs
of each case.

PROPOSAL FOR A TERM UPON
COMPLETION OF DENTAL TREATMENT

The possibility of delivering the clinical record by
means of a receipt to the patient or caregiver is legal
and feasible, since the dentist keeps the patient’s den-
tal records either in signed paper or digital media, in-
cluding anamnesis, initial and final dental chart, clin-
ical evolution, considerations and drug prescriptions,
copies of certificates, prescriptions and referrals, as
well as duplicate of the contract for dental services
and informed consent term. Documents and exams
requested by the patient, such as radiographs (with
tracing), photographs and plaster casts (due to the
volume these occupy), can be delivered to the inter-
ested legitimate person — by signing the receipt —
and not to a third party.

The provision of services between the DS and the
patient leads a business or legal pact. In order to guaran-
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TERM UPON COMPLETION OF DENTAL TREATMENT

PrOfESSIONAUS: ..o
Patient's: ...

Patient’s Legal Guardian: .

By this term upon completion of services, the parties are in agreement that:

a) The services proposed in the contract as of __/__/__ were accomplished.
b) There were improvements both in esthetical and functional features, with

specific recovery of the following aspects: ...,

c) The patient declares to be in agreement and satisfied with the final result
achieved in the treatment, recognizing expressly that it met his/her expectations.
d) The professional affirms that received the amount of money foreseen in the

contract. Or: It is established that the balance due shall be paid as follows: .......

e) The patient declares receiving, in this act, the following materials and docu-

In view of the aforementioned facts, accepted by the parties as an expression
of truth, sign this document for legal purposes.

Professional’s SIgNature: ...

Patient’s Legal guardian’s signature

Name: ..o, NamMme: oo

Figure 1 - Term upon completion of treatment to be used at the end of the
orthodontic treatment. Note the presence of receipt of records on the part
of the patient or legal guardian.

tee the management of this relationship, it is absolutely
recommended that the DS be ensured by a contract of
service delivery so doubts or difficulties will not come
to foster future discussion. This same caution can be
adopted with the signing of a term upon completion
of treatment, according to a model proposed herein
(Fig 1). This term reflects the awareness of the fact by
the patient and could be considered as the initial term
of the prescription time by the CCP, because it implies
that the patient recognizes the quality of service pro-
vided and satisfactory results achieved.
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